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Comments Regarding APA's Issue Paper Posted on June 24r2014

Our comments regarding the Issue Paper that was posted on APA's website on June 24,
2014, are attached. These comments are submitted on behalf of Electrical District Number Six,
Electrical District Number Seven, Roosevelt Irrigation District, Buckeye 'Water Conservation
and Drainage District, Maricopa County Municipal Water Conservation District Number One
and Ocotillo Water Conservation District.

We understand that IEDA will be submitting comments related to what makes up the
Hoover D resource, and the Congressional assumptions regarding APA's existing customers
continuing to receive Hoover A and B. We have reviewed these IEDA comments and find them
persuasive. While we have not incorporated IEDA's comments into our comments, we fully
support them.

Thank you for the opportunity to comment.

Very truly yours,
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Comments Regarding 

Arizona Power Authority Issue Paper 

(Hoover Power Allocation Post-2017) 

Posted June 24, 2014, on APA’s Website 
 
 
The Section headings and numbering correspond to the Section headings and numbering in the 
Issue Paper. 
 
 
I. Length of Contracts 

We concur that the contract term length is a policy decision for the Arizona Power 
Authority (“APA” or “Authority”).  We continue to advocate a 50-year term for all of the 
reasons articulated in our prior comments. 

With respect to the requirement in A.R.S. § 30-127 that contracts for a period exceeding 
20-years are made subject to termination upon reasonable notice by the Authority any time after 
the initial 20-year period, the Authority should consider addressing this issue in the same manner 
it is addressed in the current Power Sale Contracts.  Section 2 of the current Power Sales 
Contracts provides as follows: 

“This Contract shall become effective when executed by both parties 
hereto and the opinion required by Section 33 hereof is delivered to the Authority 
and shall remain in effect until September 30, 2017 unless terminated in 
accordance with the provisions of this Power Sales Contract; provided, however, 
the Authority shall have the right to terminate sales of Hoover A Power on and 
after June 1, 2007 upon five years’ written notice to the Contractor.” 

A similar provision could be used in the 2017 Power Sales Contracts. 

IX. Reimbursement 

There seems to be some confusion about what prior expenses we are suggesting should 
be paid by new allottees and reimbursed to the existing customers.  We offer these comments in 
an attempt to clear up some of the confusion. 

There are three categories of prior expenses that we propose for reimbursement: 

Category 1 – D-1 Repayable Advances. 

Historically, the Bureau of Reclamation (“BOR”) obtained appropriations from 
Congress to fund capital replacements at Hoover Dam.  In the early 1990s, as 
appropriations began to dwindle, BOR starting expensing what would have otherwise 
been treated as capital replacements.  By “expensing,” we mean that the Hoover 
customers were billed for the full amount of a capital expense in the year in which the 
expenditure was made. 



 

-2- 

Certain customers of the Colorado River Commission of Nevada sued Western 
and BOR over this and other issues.  The lawsuit ultimately was settled, resulting in the 
execution of the Implementation Agreement between Western, BOR and the Hoover 
contractors, including APA.  A copy of the Implementation Agreement is attached hereto 
as Exhibit C for your convenience. 

Section 6 of the Implementation Agreement addresses the issue of the funding of 
replacements.  Essentially, when appropriations are not available, the Hoover contractors 
agreed to advance capital to be used for replacements.  A portion of those advances are 
repayable to the Hoover contractors (“Repayable Advances”) when the existing Hoover 
contracts expire.  Each new post-2017 contractor and each existing contractor which 
receives an increased allotment of Hoover post-2017 must pay its proportionate share of 
the Repayable Advances.  That money is then paid to each existing Hoover Contractor 
who receives a lower allocation of Hoover A and B than it currently holds. 

With respect to Hoover D power, the federal legislation requires Western to “to 
collect from new allottees a pro rata share of Hoover Dam repayable advances paid for by 
contractors prior to October 1, 2017, and remit such amounts to the contractors that paid 
such advances in proportion to the amounts paid by such contractors. . .”  HOOVER 
POWER ALLOCATION ACT OF 2011, PL 112-72, December 20, 2011, 125 Stat 777.  
When APA receives this reimbursement from Western, pursuant to the provision cited 
above, such reimbursement should be paid to or credited to APA’s existing customers in 
proportion to their pre-2017 contributions. 

The budgeted amount of Repayable Advances held by Western at the end of 2017 
is $150,724,136, all of which has been advanced by the existing customers.  Five percent 
of that amount ($753,620) will be reimbursed by the new entrants.  A copy of the relevant 
page of the Boulder Canyon Project Ten Year Operating Plan, where this amount is 
calculated, is attached hereto as Exhibit B.  From a very simplistic standpoint, if you 
were to divide $150,724,136 by 2,074 MW, each MW would be attributed $72,673 per 
MW.  If a new allottee receives a 3 MW allocation, the new allottee would need to pay to 
Western $218,019, which would then be reimbursed to the existing contractors. 

Category 2 – D-2 Repayable Advances. 

Insofar as “new allottees” apply for and receive an allocation from APA’s 
Schedule A, B, D2a, or D2b, they should be required to reimburse a pro rata share of the 
Hoover Dam repayable advances to APA, in the same way D-1 new allottees reimburse 
Western for the repayable advances, as described in Category 1, above.  We initially 
proposed that such reimbursement should then be paid or credited to APA’s existing 
customers in proportion to their pre-2017 contributions.  However, after talking to Mike 
Gazda and reviewing Section 6.4.3 of the Implementation Agreement, APA may need to 
use a portion of the reimbursement of Repayable Advances from the D-2 allottees to pay 
other Hoover contractors under the Implementation Agreement.  This deserves some 
additional thought. 
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Category 3 – Reallocation Expenses. 

The APA is currently expending several thousands of dollars for the use of legal 
and technical consultants in the development of the Hoover Allocation Post-2017 Plan 
and Application process.  This expenditure benefits both existing and new customers, but 
the entire cost is currently being borne by the existing customers.  We are proposing that 
new APA allottees pay a reimbursement fee on a pro rata basis, with such fee being paid 
or credited to the existing customers in proportion to their pre-2017 contributions. 

Category 4 – All Capital Investment. 

The Issue Paper states that the Authority also could impose a charge on new 
customers to pay their proportionate share of the capital investment in Hoover Dam.  This 
goes considerably further than the above three categories of reimbursement.  We are not 
advocating such a charge. 

Category 5 – Intertie Repayable Advances. 

At the July 15, 2014, APA Commission meeting, there was considerable 
discussion regarding the $500,000+ advance that APA made to Western in order to pre-
pay for transmission service.  If that amount is to be collected from the existing 
customers and remains in place to pre-pay the first month’s transmission service for new 
customers, it should be reimbursed by the new customers to the old customers in the 
same way as the Repayable Advances are reimbursed. 

We note for the record that Hoover is not the only project that provides for new 
customers to reimburse existing customers for replacement advances.  The Parker Davis Project 
advancement of funds contract (a better version of the Implementation Agreement) requires new 
customers to reimburse existing customers for undepreciated advances, to the extent existing 
customers’ allocations were reduced as a result of creating a new entrant resource pool.  See, 68 
Fed. Reg. at p. 23712 (May 5, 2003).  While certain co-op representatives have suggested that 
such reimbursement is inappropriate at Hoover, we note that the Arizona co-ops embraced the 
idea at Parker Davis, when they were the entities being reimbursed. 

X. Seasonal Allocations 

Rather than making long-term seasonal allocations, we believe that the existing Resource 
Exchange program allows sufficient flexibility to accommodate the difference between summer 
and winter peakers.  We are confident that there are a number of existing customers willing to 
explore such an exchange on a voluntary basis. 

XII. Power Purchase Certificates for Existing Customers 

The Issue Paper recommendation suggests that existing customers with existing Power 
Purchase Certificates should separately analyzed whether their Certificate will expire with the 
existing Power Sales Contract for post-1987 Hoover power. 

We have followed up on this recommendation and determined that many (if not all) of 
the existing Power Purchase Certificates contain the following sentence: 
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“This certificate shall terminate upon termination of the Authority’s Power 
Sales Contract with the above-named entity . . .” 

The term “Power Sales Contract” is not defined in the Power Purchase Certificate.  However, at 
the time most of these Power Purchase Certificates were issued (1987 and later), the certificate 
holders and APA were parties to the contract dated September 15, 1986, entitled “Power Sales 
Contract,” providing for the long-term sale of Hoover power.  In addition, some time after the 
Power Purchase Certificates were issued in 1987, the Authority revised its rules, adding “Power 
Sales Contract” as a defined term.  Under the rules, Power Sales Contract means a contract under 
which the Authority sells Long-term Power to a Purchaser.  R12-14-101.15.  “Long-term Power” 
is defined as any supply of Power that is available to the Authority for a period of more than 366 
consecutive days.  R12-14-101.11. 

We suggest that the Commission confirm, perhaps by resolution, that if an existing Power 
Purchase Certificate holder holds a Power Purchase Certificate with substantially the above-
quoted language, the Power Purchase Certificate will not terminate so long as the holder is a 
party to any Power Sales Contract, as defined in R12-14-101.15. 

XIII. Application Review and Opportunity to Cure 

In Section XIII of the Issue Paper, the recommendation suggests the use of a “pre-
approval” process for applications for Hoover power.  That is a good idea. 

XIV. Assumptions Related to the 2011 Act 

The policy issues related to the length of the contract term and the size of the new allottee 
pool go to the heart of the existing customers’ positions.  The existing customers have 
contributed their time, loyalty, efforts and money (lots and lots of money) to protect, maintain 
and improve the Boulder Canyon Project and to assure that the Authority continued to be entitled 
to the vast majority of its allocation, with the potential to increase the amount of Hoover power 
coming to Arizona. 

The Issue Paper refers to the assumption of many of the Authority’s existing customers 
(or maybe expectation) that power will be allocated by APA consistent with the 2011 Act.  That 
is true! 

It is, however, worthwhile to remember a little history before 2011 and remind ourselves 
that when this process began several years ago, the staff leadership at APA and others advocated 
letting WAPA allocate Hoover power to the three states using the PMI (Power Marketing 
Initiative) process to allocate Hoover.  That would have led to a political slugfest between 
Arizona, California and Nevada. 

The existing APA customers did not just “go along” but took the initiative and 
successfully reached an agreement with California and Nevada to not try to marginalize each 
other which formed the successful basis for the 2011 legislation. 

The existing customers were also deeply involved and instrumental in passage of the 
2011 Act.  The point is that the existing customers have earned the expectation and assumption 
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they have.  They caused it to happen and, without their past effort, frankly, we would not be here 
today! 

This section of the Issue Paper discusses whether the Authority is required by law to offer 
existing customers an amount of power equal to existing allocations, less the five percent (5%) 
pool of power created by federal law for new entrants.  While the answer to that may be no, APA 
is not the only entity which has had to strike a balance between new and existing customers.  
Western Area Power Administration (“Western” or “WAPA”) has faced this challenge on many 
occasions.  Attached hereto as Exhibit A is a summary of the prior “new allottee” pools created 
by Western.  As is evident by that summary, the five percent (5%) pool of Hoover power created 
by federal legislation is by far the largest new entrant pool created to date.  New allottees in 
Arizona have 80 MW of Hoover power for which they can apply.  In allocating a mere 17 MW 
resource pool to new allottees from the Parker-David Project, Western stated as follows: 

“Western believes application of the PMI balances the needs of the 
existing contractors with those of prospective contractors.  While current 
contractors will continue to receive P-DP power under the PMI, the 17-MW 
summer resource pool, which is a 17-percent increase over the proposed 14.55-
MW resource pool, will allow Western to provide the benefits of Federal 
hydropower beyond existing contractors.  As this solution balances the needs of 
new and existing contractors and encourages widespread use of the resource, 
Western will apply the PMI to the P-DP remarketing effort.” 

68 Fed. Reg. at p. 23711 (May 5, 2003). 

XV. Data Submission and Standardization 

D. Definition of “Agriculture” 

Besides answering the length of contract question, allocating the power consistent with 
the 2011 Federal legislation would eliminate the need to try to define agriculture and irrigation.  
We have been there before and can promise it is a slippery slope. 

Every District can cite examples where users in their District believe they are clearly 
agriculture, but are different from other Districts who will have their own and different 
definitions.  Is it one cow or twenty cows?  Is it one horse or ten horses?  Is it five acres of citrus 
or one half acre of vegetables? 

Whatever definition you might use will force this Commission to pick winners and losers 
and actually end being a detriment to agriculture, not a benefit.  The losers or Districts that are 
penalized because they have experienced some urbanization will have costs and rates raised for 
all users, including their agricultural users. 

We note that on page 38 of the Issue Paper, second paragraph, it says “’Irrigation use,’ in 
contrast to agricultural use, entails use on land solely for crop production.”  While that may be 
correct for purposes of Arizona’s Groundwater Code, our previous comments intended to bring 
attention to the difference between agricultural irrigation and urban irrigation (yards, schools, 
parks, etc.) and to suggest that urban irrigation should be treated the same as agricultural 
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irrigation.  Irrigation districts were formed to provide irrigation for arid lands.  Whether it is a 
commercial crop or grass, it is still irrigation and it is still arid land. 

H. Requests for Additional Data Requirements 

AEPCO has suggested that APA consider “the amount of power, if any, not used by an 
existing customer broken down by days and hours when energy has been available but not used.”  
We do not think this can be done, given the low load factor associated with Hoover power and a 
myriad of other factors. 

 



  

 
 
 
 
 
 
 

ATTACHMENT A 
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PRIOR “NEW ALLOTTEE” POOLS 
 
 

Project 

(Date) 

Percentage to 

Create Pool 

Size of Pool 

Capacity 

Winter Summer 

Pick-Sloan Missouri Basin Program, Eastern 
Division (1997)1 

4% now 24 MW 28 MW 

2% later — — 

Sierra Nevada Region – Central Valley Project 
and Washoe Project (1997)2 

4% now — — 

2% later — — 

Salt Lake City Area Integrated Projects (2002)3 7% 93.7 MW 93.7 MW 

Loveland (2002)4 4% 24 MW 28 MW 

Parker-Davis Project (2006)5 7% 13 MW 17 MW 

Boulder Canyon Project (2011) 5% 103 MW6 

 

                                                 
1 See 62 Fed. Reg. 11174 (Tues., March 11, 1997); 68 Fed. Reg. 10233 (Tues., March 4, 2003). 
2 See 62 Fed. Reg. 8710 (Wed., Feb. 26, 1997); 64 Fed. Reg. 34417 (Fri., June 25, 1999). 
3 See 67 Fed. Reg. 5113 (Mon., Feb. 4, 2002). 
4 See 65 Fed. Reg. 12987 (Fri., March 10, 2000); 67 Fed. Reg. 1341 (Thurs., Jan. 10, 2002). 
5 See 68 Fed. Reg. 23709 (Mon., May 5, 2003); 70 Fed. Reg. 74805 (Fri., Dec. 16, 2005). 
6 Approximately 69 MW of Hoover D-1 and 11 MW of Hoover D-2 is available to new allottees in Arizona. 



  

 
 
 
 
 
 
 

ATTACHMENT B 





  

 
 
 
 
 
 
 

ATTACHMENT C 
































































































































